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IMPORTANT QUESTION 


3 T1 1 1 


— . —_ R 


LAY THE AXE TO THE ( (( 
MoyYcAsmnEL As880CIAFTIONs 
— Nor can Imagination form a Queſtion more intereſting or neceſſary, 
unleſs it were a Bill declarative of the Rights of this oppreſſed Kingdom, 
and aſſerting the LEGISLATIVE AUTHORITY of IRELAND to. be 
veſted ſolely in its KinG, LorDs and Commons, + | 
| BAN DON VOLUNTEERS 


— Nor does it yet appear that theſe Propoſitions, although they ſhould 
be paſſed into Laws, ?re adequate to the juſt Demands, and a full Re- 
dreſs of the Grievanecs of this Country, 

| 5 LawYERS CorPss 


— If ever there was a Moment of Time big with the very Fate of any 


Nation, the preſent is that Moment to IRELAND. | 
; _ Owen Ros O'NiALs 


and after GReAT-Brt1TAIN bath ratified an Extenſion of the Com 
merce of IRELAND, and it ſhall be found by Experience that IRELAND 
can under ſell, and coniequently prejudice ENGLAND, partial Reſtricti- 
ons may. be lo laid on, as to preſerve an Equalization, and prevent any 
sll e e to ENGLAND, : 8 
| | 5 PosTLETHWAITE& 
Our Conſlitation can never be free, whilſt _ foreign Power impoſes 
Laws either oa our Trade. or on our internal Police, —— 
BoLTox's IMPORTANT QUESTION BTATEDa= 


—— There is a Time 
When e'en thc Slave at Heart ſhall ſpura his Chains, 
Nor know Submifſion more. 


THomsoW, 


— The [r;/þ Parhkament dilown the Supremacy of that of Great-Britaing 
they cannot conſtitutionally acquicice in thele Propoſitions. 8 
Late Lord Ly TTLETON 


A FREE AND UNLIMITED TRADE, A PERFECT INDEPEN= 

DENCE, A TOTAL EXTINCTION OF THE PUBLIC DEBT 

AND PENSION LIST, A POWER TO FRAME OUR OWN CON- 
STITUTION CIVIL AND RELIGIOUS. | 

! | Voce Populi, Mor Det. 
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EXTRACTS 


FROM THE oat” 
OF, THE . 
PARLIAMENT OP- IRPLAND: 


Ari 10th, 1644. 


I T is this day ordered by the Lon 0 that 
Mr. Juſtice Ma rAR r, and Mr, Baron HiL ron, 
do repair to the Houſe of Commons to-morrow, 
morning, with the Book entitled, ** A Declaration 
How, and by what Means, the Laws and Statutes, _ 
of England, came to be of Force in Ireland,” and 
- deſire that 3 to take the ſaid Book into conſider- 


ation, and to appoint a Committee to meet a Com- 
mittee of this 1 ouſe, to have a conference touch- 
ing the ſaid Bo. 


April 12th, 1644. Mr. Juſtice Mayart reports,. 
that they delivered the meſlage of this Houſe: yeſ- 
terday to the Houſe of Commons, together with. 
the Book, and that they ſay they will take it into | 
conſideration, and return an anſwer by Meſſengers = 
of their own. | 
April 16th, 1644. The Earl of Roſcommon | 
moves, that there be a meſſage ſent to the Commons, 
to let them know, that they have expected them 
here theſe three days, and to know what they have 
done with the Book then ſent them, and what 
they ſhould expect therein. 
April 11th, 1644. A meſſage em the com- 
mons. Mr. Recorder acquaints the Lords, that the 
Houſe of Commons appointed this morn at ſix 
O'Clock to treat of the Book ſent down by this 
| Houſe to the Commons; and the ſaid Houſe bein 
full, the ſaid Book was read thro h, and after de- 
baing i it was jeſolved, that thoſe ol the Long _ 


# 


« 4 


of that Hogfe ſhould take it into conſrdernion by 


the next Seſſion, and that, to that end, they laid a : 


command upon their elerk to get copies made of it; 


and deſire; that the Judges who attend this Houle 
may likewiſe take the ſame” into conſideration, 


whereby it may be better diſcuſſed by next ſeſſion. 


April 18th, 1644. The Lord Chancellor pro- 
pounds, that there be an anſwer ſent to the Com 
mons, in anſwer to Mr. Recorder's meſſage yeſter- 
day, viz. that this Houſe thinks fit, according to 


their deſire, that the Judges here do join with thoſe 


of the Long Robe of that Howuſe,/privately to take 


into conſidèration the Book entitled A Declara- 


tion, &cc.“ by the next ſeſſion. Mr. Juſtice May- 
ort reports, that they delivered the meſſage of this 


Houſe to the Commons, and ſaith, that they do well, 


allow of the courſe propounded by this Hoafe touch- 


ing the joining thoſe of the Long Robe of this 


Houſe with thoſe of that Houſe, to confider privately; 
of the Book enutled “ A Delaration, & c.“ 


5 


It does not appear by the Journals what proceed- 
ings were had upon this occaſion, nor what reſoluti- 
ons the two Houſes came to upon the conference. 


from thence to the 4th of June, and then to'the 


14thof July; and the 15th Seflion, which was that 
appointed to meet on the 11th of July, is 7 


in the Journals; and it viſibly appears that al 
was torn out in the place where the proceedings of 
the ſaid ſeſſon were entered, and the ſame of the 
2 gth ſeſſion. And the Journals of the Commons of 
164.4 are all wanting, ſo that if any Reſolutions on ; 
this ſubject were entered in either of the ſaid places, 
we are left in tlie dark what they were. © 


Dublin, 20th Dec. | ; 4 
1779. Tux EDITOR. 
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LAWS AND STAPUTRS Of 
 ENGLAWD, 


= oy 15 FROM TIME To TIME, | 


| CAME TO BE OF FORCE IN 
A, 


4 


K N G H E N R * the 2 in the 1 8th ear 
of his reign, conquered the Kingdom of Le- 
und from the Iriſb, and placed there many of the 
. Britiſh, and granted the City of Dublin to the Men 
ol Brits io inhabit, and returned into England; and 
alter wards in the 2 3d year of his cf By 5g Parlia- 
ment conſtituted his ſoa John, W. T wards was 
_ King of England; to be King of trela „and grant- 
ed to him and his heirs the whole Kingdom ; and in 
the 26th year of his reign ſent him into Lreland, 
with a great train of young Gallants, he being then 
but 12 years of 86s, who uſed the Iriſb with ſuch 
1 "5 | . diſdain 


It 1 


diſdain 0 deriſion, that the Viſb took. occaſion 
thereat to reyolt from him and his Government; fo 
as ſhortly after he returned back again into England 
without doing any remarkable thing: But notwith- 
Randing his creation. to be King, yet during the life 
King Hen. ad. and Rich. wit. he was Miled in- his 
ſeveral charters by the name of Dominus Hiberniæ.— 
Lord of Ireland, and not King, until after the 
death of King Rick. 1ſt. as appears by ſeveral char- 
ters by him granted to the Ger of. Dublin, in the 
fibſt 8 being without 5575 he is ſtyled, Jo- 
hannes, filius Domini Regis Angliz, et Dominus 
Hiberniz,——i. e. John, fon of our Lord the King 
of England, and Lord of Ireland. And in the ſe- 
cond, bearing date at Lundin the 1 gth of May 
Anno zd. Rich. the 1ſt, he is ſtiled, Johannes, 
Dominys Hiberniæ, Comes Mortofliæ. i. e. John, 
Lord of Ireland, and Earl of Morton. And in a 
third charter granted to the Ci 05 of. Dublin, bearing 
date at Uptin the 7th day o e in the 2d. 
mr his reign, he is ſtiled. 


* 
- 3 * „ - 


Johanne ES, De Gratia, Rex Amie Dominus 
he n Dux Normandiz, et Aquitaniz, et 
„Comes Andegavie.”--1, e. John, by the Grace of 
£ God, King of England, Lord of treland, PR © 
"Normandy and Aquitain, and Earl of _ ; 


” And gerne in the 12th year of his IO he 
ea © 8 into Freland, and brought with him ma- 
ny earn 0 in the Law, and other Officers, 
and Mini of all ſorts, and eſtabliſhed the form 
: of Civil Governthent to be according to the Laws 
1 2 England, as appears in the firſt book of Inſti- 
etlñ-xres of the Lord Cocke, fol. 141; ; and in the Lord 
| „ 4» 7 Re te” fol. 22. in Calvin's Caſe, ex- 
| 13 tracted” out of the Patent Roll of 1 th Hen. 3d. 

| ago 3: he words are theſe, 
| | 6 Rex, 


. 5 «4 
* N 


c DES fv. OD; 
2 — SE OF a. EN Ke ward.” 
lg” 8, ot * . 
8 


4 


cc Rex, &c. baronibus, mi- 


20  litibus; et omnibus: libe- 
re tenentibus, Salutem. 
„Satis, ut credimus, veſ- 


ta tra audivit diſeretio, quod 


* quando, bonæ memotiæ, 


4% Johannes, quondam Rex 
* Angliz, pater noſter, 
% enit in Hiberniam, ipſe 
i quxit ſecum viros diſcre- 
*togs, et in lege peritos, 
& quorum communi Conſi- 

Ho, et ad inſtantiam Hi- 


. bernenſum, ſtatuit et 


© præcepit legis Anglicanas 


«in Hibernia, ita quod le- 


ges eaſdem, in Scriptu- 
*ras redaQas reliquit ſub 
* Sigillo fuo ad 1 5 
on um Dublin. 3 


i 1 


The &c,. 40; th 
ri 30 „ and * 
his Freeholders,.. greeting. 


Your Wiſdoms, as we be- 
nete have 6 

| informed; that when Fon - 
former Kin; of England, 


our Fat ef," of hapf y the-. | 
— came into 5 
he brought with him dif- 

creet Men, ſkilted in the 


- Laws, by whoſe coneprrent 


advice, at the requeſt” o 

the Iriſb, he ordained ind 
commanded the Laws of 
England to be obſerved in 
Ireland, and left the ſaid 
Laws, reduced into writ- 


ing, under his Seal in the 
| Gr it at Denn 15 


And in Alber feared in 13 e Steg oO the 
Lord Cote in the firſt book a his Inſtitutes, . 
145 0 followeth | in theſe words, Wr i hugs 0 


„Una 4 hn 1 eſſe debet, tam in 5 


« Angliæ, quam Hdberuia. One and the fame 


Term 3 5 Par- 
liamentum, prout in Anglia, 


et per idem Parliamentum 
facit leges, et mutat leges, 
et illi de eadem terra non 


obligantur per Statutum in 
Anglia, quia hii non habent 


milites Parliamenti. 


; Law ought to be obſerved both! It Wes and _— 
And in 2d. of Rich 2d. IS 12. 


8 


The land of 1 FO 4 


Parliament, as in England, 


and by the ſame Parliament 
makes la ws, and changes 


la vs; and the people of 

that land are not bound b. 
a Statute made in Eng land, 
becauſe they have nol 


therein Knights of Parha- 


ment. \ . - 
And 


B 2 


i041 


cord: 


„ $1135] * Fs 


Ws 7 3 ite 4 1 - 


10 Rex, &c. Ga pre Come 


«© muni utilitate terre Hir 
« berniæ, et pro, unitate 


4 terrarum,. proviſum eſt, 


*« quod omnes leges ei Con- 
40 ſuctudines, quæ in Reg- 
*.no, Ang liæ tenentur, in 
« Hibernid teneantur,,, et 


t eadem terra iiſdem legi- 


44 bus ſubjaceat, et per. 
4. eaſdem regatur, ſicut For 

40 ' hannes Rex, cum illic 
& eſſet, Statuit, et firmiter 


45 Mandavit ; ideo volu- 
EF mus, quod omnia brevia 


de communi, jure, que 
* currunt in Anglia, ſimi- 


1 liter currant in Hibernid, 
* ſub novo Sigillo Regis. 


Tn cujus &c. teſte me ip- 


* fo apud Moodſtoc t.? 


ibs 


And . in Kot, goers 285 Hon, 15. it 


38 't F 2 
e : 


+7 4 510168 Gin. 


2 ft! 


1 5 becauſe for 
the common intereſt of the 


land of, Irelund, and for 
the unity of both Coun- 
tries, it is provided that all 
laws ard. cuſtoms, which 
are obleryed in; the Kings 
dom of Eng land, ſhould be 
obſerved in Ireland, and 
that the ſaid land ſhould be 
ſubje& to, and be govern- 
ed by the ſame laws, as K. 
John, when he was there, 
qrdained, and firmly com- 
manded; therefore we will, 
that all writs. at common 


Law which run in England, 


ſhould in like manner run 


in Ireland under the King's 
"new ſeal. In 
whereof &c. Witneſs my» 


teſtimony 


ſelf at 1 war peat 


4 


So as now he common fans of England: became 
the proper Laus of Ireland; and becauſe they have 
Parliaments holden there, whereat they have made 
divers particular Laws concerning that Dominion, 
as it appears in 2d. Hen. 6. fol. 8. and 20 Elz. Dier 
fol. 360, and by the reſolution of Calvins caſe, 
Cooke, Ii. J. fol. 23. it appears, that Ireland is go- 
verned by laws and cuſtoms ſeparate and divers 
from the laws of England ; which proveth, that it 
is a diſtinct Dominion, ſeparate from the King- 
dom, of England; and although the ordinance of 
King John for the eſtabliſhment of the laws of Ent 
gland in the King dom of Ireland, be ſeveral, yet it, 
I wmanveſt, that the common Law of England wag 


sf. * s #34 1 


only 


4 71 
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1 1 
only put in execution in thoſe parts of Flad, which 
were reduced and divided into Counties and not in 
the Triſh Countries or Territories, which were not te- 
duced into Counties or Shire Grounds until'the time 
of Queen Mary, and Queen abe. For King 
John made but 1 2 Counties, all which were in Len- 
fer and Munster, viz. in Leinſter, the” Counties of 
Dublin, Meath, Uriel, now called Lowth, Kildare, 

Katherlagh, Kilkenny, and Wexford, which contain 

all the ane e Leinſter, cept t 70 
following, viz. upper Offry, which was inhabited 


© 


except theſe Territoties 


by the Firzparricks, Leix, which was inhabited by 
the Moores, Offaly, which, was inhabited by the 


 O-Comnors, Ely O-Carroll, which was inhabited by 
the O-Carolls, and ſome other Territories, which 


were inhabited by other Iriſh Septs; and in Mun- _ 
er, the Counties of Waterford, Kork, Kerry, Lime- 
rick, and Tipperary ; which laſt mentioned 5 Coun- 
ties do contain the whole Province of Munſter. 
The Territories of Leix, Offaly, and Ey O-Carroll, 
and ſome others, were reduced into Counties in the 


time of Queen Mary ; and then the ſame were di- 


vided into two Counties, the one called the Queen's 
County, the other the King's County. - So likewiſe the 


Province of Connaught, and Uljer, after the 11th 
year of Queen Elzabeth, were divided into ſeveral 


Counties, according to a Statute made to that pur- 


poſe in 11th Elz. Chap. . that is to ſay, Connauglit 


was divided into 7 Counties, (viz.) the County of 


Galway, the County of Clare, the County of 4o/- 
common, the County of Mayo, the County of Siga, 
the County of Longford, and the County of Leitrim. 
And in the like manner, the Province of Ver was 
divided into nine Counties; namely, the County of 
Daune, the Ggunty of Antrim, the County of Tyrone, 


the County of Ardmagh, the County of Mona in, 


the County of Cuvan,, the County of Fermanagh, 


| the County of Donegal, and the County of Zondon- 


f . 


arrry ; 


L « I. 
4 wa. as now all impediments being fo. re- 
Ty it Ms Jaws of 1 Enid, 5 4 1 1 King's 
rit may have free paſſage through all t 
of Heland, it ĩs to be et Da in the firſt — 
upon how many parts the laws of Ela do con- 


Git, and how from time to time by feveral degrees 
| 1 bees: more > 5 in th, ict 5 


75 
* 


Theſe Ry of pay oy of three. Ds 
firſt, of the, general cuſtoms of the kingdom of 
England, which have been uſed beyond the memo- 
ry of man, and accepted and approved by Prince 
and people, and are thoſe which are called the 
common laws of England. The. ſecond fort are 
E and local cuſtoms, uſed in ſome particu-, 

Manors, Territories, Cities, and Baronies, and 
Towns, grounded upon ſome reaſonable Far 
and uſed in times beyond the memory of | 
and of bete f Mr. Lit tleton ſaith ahat, 


# | 


Conſuetudo. ex gent et Cuflem, grounded up 
rationabili causa uſitata pri- certain and reaſonable He 


vat communem. legem. es, takes away the common 
* ? | law, S 


The third . Boe ale Statute Laws, made in  Paclia- : 
ment by the King, the Lords ſpiritual and temporal, 
and the Commons, which ate the repreſentative. 
body of the Commonwealth: And of this fort, 

fomeare general.laws, extending to all parts of the. 
kingdom, and ſome are particular, extending only 
to particular. places or perſons. And of the gene- 
ral laws ſome are introductory and poſitive, and 
ſome are declaratory, declaring the common law 
in ſome doubtful and ambiguous point, and ſome 
are mutatory, to alter and repeal ſome former laws 


in part or in the whole. But the Common Laws 
arc 


| 19 1 


are general cuſtoms, and the particular cuſtorts 


were only of force in England in the time of King 
John ; for all the ffatute laws now of force in E. 

Elm have been miade ſince that tine, wiz. iti ie 
reign. of Hen. z, and in the reigns of other ſuc- 


Keeding Kings, 80 as che laws eftablithed b 


King Jen in Feld, in the twelfth. year dt tis 
Her: were only tft general oifiine” «Hill e 
nom called the Common Labs, And the paiti- 
echt und Wen tyfiSine: which act Knitted 10 Pe 
ſons or places, which” could not be transferred or 
applied by any general words to the Kingdom of 


4 
0 


Ireland, where the perſons, or places, whereunts 


* * 


theſe particular 'cuſtorns were liramted and confined, 


are not to be found, and concerning the Statute 


Laus, which lade been made ſince the time” of 


Kipg Jim, ſo many of them as concern particu- 
not by any , general” conformation or approbation 
pecome to be laws of Force in Ireland; where no 


ſuch | ea or perſons. are to be found; but all 


ſuch ſtatutes as have been made ſmce the time that 
Eing Jom eſtabliſhed the laws of England in the 
Kingdom of Ireland, which are only declaratoty of 


91 171 „„ at 1 r 11 "Ko { # L 0 
the Common Laws, are of force in”Jreland; with- 


- out” any other confirmation or 'approbation, but 
only the firſt eftabliſhment. And of this Sort are 


"the ftatutes of Magus Charta, made in the gth year 
of Hen. z. the ſtatute made in 14th. of Hen. 3. 


called Satutum Hiberniz, and the ſtatute of 2 fth. 
of Eqw. 3. called the Statutt de Proditionibus, and 
many other ſtatutes of thefike Kind, But ſuch fta- 


tutes as have been made in England fince the 1 1th 
of King John, and ate introductory and poſttive, 
making ne- laws, or any ways altering, adding 


unto, or dimmithing the ancient Common Laus, 


have not been binding, or any ways of force in 


_ dreland, until ſuch time as they have been enacted, 


allowed, 


£85) 


allowed, and approved of, by act of Parliament 
appear by the judgments of 
ments holden there, (viz.) in 1 3th. of 
. in a Parliament in Jreland,. the Statutes of 
and Marlebridge, made in the time of Hen, 3. 
and the ſtatutes of eſiminſier i ſt, and of HYelt- 
munter 2d, and the Statute of Chucgſter, made in 


5 in Irland ; | as ma 
nine Parliaments 


the time of Edu. 1; were confirmed and a 
to be of force in Jreland, and all other 


toved 


| h atutes, 
Which were of force in England, were then referred 
to be examined in the next Parliament, and ſo 
many of them, as fhould be then allowed, and 
. Publiſhed, to be accepted for laws in /reland. And 
afterwards, in a Parliament holden, in Vreland in 
vas enacted, that the ſtatutes 
Duld not be of force in the King- 8 
dom of Jreland, unleſs they were allowed, and 
n that kingdom by Parliament; and.the 
like flatute was, made again in 29th, of Hen. 6. 
But theſe ſtatutes are not to be found in theſe. par- 
Hiaqment rolls, nor any parliament rolls at that 
ume, but the ſame ate exemplified. under, the great 
Seal, and the exemplifications were remaining in 
te Treaſury, of the city of Materford: And 
it is moſt certain, that not only theſe parliament 
rolls, but alſo many other rolls and records miſcar- 
ied in thoſe; troubleſome, and diſtempered times 
which have been in Jreland: For, in all the times of 
Elie 3. Rich, 2. He. 4, and Hen, 5. which.is almoſt 
an hundred years, there is not any parliament roll 
to be found; and yet it is moſt certain, that divers 
Parliaments were holden in thoſe times. Moreover 
in 28th, of Zdw. 1. 5th of Edw. 3. 14th of Fdw. 3. 
25th of Edw. 3. 34th. of Edw. 3. and 7th of 
- Rich. 2. divers good laws were made in England by 
ſeveral Acts of Parliament againſt the extortions 
and oppreſſions of Purveyors; which laws were 


1 h. of Zdw. 2.it 
made in England (ho 


abliſhed. 


— 


never received, nor put in execution in 1reland, 


un- 
til 


) | 
til the 18th of Hen. 6. Chap. 1. that it was enatied, 


agreed, and eftabliſhed by Parliament in Ireland, ot 


that all. ſtatutes made againſt Purveyors within the 
realm of England ſhould: be holden and kept it in all 
| points, and put in execution in freland. 


It alſo oppo in the year book of hk Hen. 
6. Fol. 8. that one John Pilkington brought a Scite 
fan againſt one A. to ſhew cauſe why Letters Pa- 
tents, whereby the King had granted an Office in 
Ireland to the ſaid A. ſhould not be repealed, where- 
as the ſaid John Pilkington had the ſame Office 
granted him by former Letters Patents granted by 
the ſame King, to occupy by himſelf or his deputy. 
Whereupon the ſaid A. was warned and appeared, 
"5 and ſaid, * That the land of Veland, time beyond. 
the memory of man, hath been a land ſeparat- 
ed, and ſevered from the realm of England, 
and ruled and governed by the cuſtoms and 
laws of the ſame land of Ireland. And that 
the Lords of the ſame land, which aje ol the 
© King's Council, have uſed from time to lime in 
the abſence of the King to elect a Juſtice, which 
Juſtice fo elected hath power to pardon and pu- 
<-niſh all Felonies, Treſpaſſes, Se. and to afſem- 
ble a Parliament; and by the advice of the Lords 
and Commonalty to make ſtatutes; and he al- 
* ledgeth further, that a Parliament was ailembled, 
© and that it was ordained: by the ſaid Parliament, 
that every Man who had any Office within the 
© ſaid land, before a certain day, and he puts the 
day in certain, ſhall occupy the laid Office by him- 
« ſelf, or otherwiſe that he ſhall forfeit his One. 
And ſbeweth further, how the ſaid John Hilking- 
ion occupied the ſaid office by a deputy, and 
that, inſomuch as he came not in proper perſon 
to reſide upon his Office before the day, that his 
e. — was you, "ans that the Ning 2 his Letters 
5 C- Patents 
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Patents granted the ſaid Office ſo become void 
to the ſaid A. and prayed, that the ſaid Letters 
Patents ſhould be effectual, and not repealed.” 
And upon the plea the ſaid John Pilkmgton demur- 
red in Law. In the argument of which caſe, it 
was debated by the Judges, Z7efverion, [forte/cue, 

 . Portington, Markham, and Aſcough, whether the 
ſaid preſcription. were good, or void in law; Zel- 

verton and  Portington held the preſcription void; 
| but Forre/oue, Ma, ham, and Aſcough, held the pre- 
ſcription good, and that the Letters Patents made 

. to A. were good and effectual, and ought not to 

be repealed : and in the argument of this caſe, it 
was agreed by. /orte/cue and Porting ton, that if a 
tenth or fifteenth be granted by Parliament in En- 
gland, that ſhall not bind them in Ireland; although 
the King ſend the ſame ſtatute into /re/and under 
his great Seal: except they in Ireland will in their 
Parliament approve it; but if they will approve it, 
then it ſhall bind in /reland. And Hortington ſaid, 
that if a tenth be granted in the Parliament of Eu- 
gland, that ſhall not bind in Jreland, becauſe they 
have not any commandment by writ to come to 
our Parliament; and this was not denied by Mark- 
. ham, Yelverion, or Aſcough. Upon this caſe theſe 
points following are to be obſerved, Firſt, that the 
Lords of the Council of /re/and had then power, 
in the abſence of the King, and vacancy of a 
_ Lieutenant or Deputy, to elect a Juſtice, and that 
s plainly proved by the preamble of the ſtatutes 
f 23d. of Hen. 8. Chap. 2. in Ireland. The 
. words are theſe, For as much as continually ſithens 
the conqueſt of this realm of Ireland, it hath been 
© uſed in this ſame realm of Ireland, that at every 
ſuch time, as it hath chaunced the ſame realm to 
© be deſtitute of a Lieutenant, Deputy, Juſtice, 
or other head Governour, by death, ſurrender, or 
* departure out of the ſaid realm, or otherwiſe, 
the council of this realm of Ireland, for the time 
„ big, 


„„ 


© being, have uſed by the laws and uſages of the 
© fame, to aſſemble themſelves together to chooſe 


and elect a Juſtice, to be Ruler and Governour. 


of this realm, till the King's Highneſs had de- 
puted and ordained a Lieutenant, Deputy, or 
other Governour for the fame realm; which Ju- 
tice, ſo being elected, was and hath been always 
by the ancient laws and cuſtoms of this ſaid 
realm of Ireland authoriſed to do and exerciſe the 
ſaid roume of Deputy there, for the good rule 
and governance, and leading of the King's ſub- 
jects within the ſaid realm of Ireland, and in 
miniſtration of Juſtice, with divers other autho- 
rities, Preheminences, and juriſdictions there; 
which uſage, election, and authority of the ſaid 
Juſtice hath been many times ratified and con- 
firmed by divers ſtatutes in this Realm provid- 
ed and made. But this order of election of. a 
Juſtice is now by the ſaid ſtatute of 33d. of 
Hen. 8. altered; as by the ſaid ſtatute more at 
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* large may appear.” ; | 
The ſecond point to be obſerved upon this. ſaid 
Caſe is, that the Lord Juſtice, for the time being, 
had power to ſummon a Parliament, and therein to 
enact laws, and ſtatutes, without any commiſſion 
from the King. TE mud: 522 Hh 
Ihe third point to be obſerved upon the ſaid Caſe 
is, that the ſtatutes made in England do not bind in 
Ireland, unleſs the fame be approved and allowed of 
in the Parliament of Ireland. But afterwards in the 
time of Ed. 4. a doubt was conceived, whether 
the ſtatute made in England, in 6 Rich. 2. Chap. 6. 
concerning Rape, ought to be of force in Ureland, 
without a confirmation thereof by Parliament : for 
the clearing of which ambiguity and doubt in 8 
Edw. 4. Chap. 1. in Jreland, it was enacted by au- 
- thority of Parliament, that the ſaid ſtatute of 6 Rich. 
2. be adjudged and approved in force and ſtrength ; 
and that the ſtatute may be of force in this land of 
| © 2 Ireland 
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Treland from the 6th day of March then laſt paſt, and 
from thenceforth the ſaid act, and all other 2 — 
and acts made by the authority of Parliament with- 
in the ealm of England, be ratified and confirmed, 
and acyudged by the authority of the ſaid Parlia- 
ment, in tieir force and ſtrength from the ſaid! 6th 
day of March. The cauſe of which doubt and am- 


biguity is not expreſſed-in the ſaid ſtatute ;. but it 


may be collected, that the faid ſtatute was by 
ſome: men conceived te be but a declaration and 


explanation of the true meaning of the ſtatute of 


Weſtmmſler 2. Chap. 34. concerning Rape, which 
was formerly confirmed and approved by Act of 
Parliament in 13 Edw. 2. The words of the ſtatute 
are theſe as followeth, viz. If any man from hence 
forth raviſh any woman, married lady, damſel, 
or other, with force, where ſhe did not conſent; | 

neither before nor after, he ſhall have judgment of 
life and member. And likewiſe, where a man 

raviſhed a woman, married lady, damſel, or o- 


ther with force, although ſhe conſent afterwards, he 


ſhall have judgment as aforeſaid, if he be not at- 
tainted, and if no man will ſue, the King ſhall 
have the ſuit ; and for women carried away with the 
goods of their huſbands the King ſhall have the ſuit 
for the goods taken away: and in caſe the wife 
wilfully forſake her huſband, and go away, and 
continue with the adulterer, ſhe ſhall be barred for 
ever of action to demand her dower, that ſhe ought 
to have of her huſband'geſtate, if ſhe be convicted 
thereupon, But the truth is, that the faid ſtatute 
of Richi, 2. is not only a declaration of the ſaid ſta- 
tute of Meſiminſter 2, Chip. 34. but an addition, that 
is, the wife ſhall by the ſtatute of J/e/tminfter 2. 
loſe her dower by conſenting to the raviſner, and 
living with him in adultery ; ſo the ſingle woman 
by the ſtatute of 6 Hich. 2. ſhall forfeit Her inhert- 

tance, if ſhe conſent to the caviſher; ſo as until 
the ſaid ſaute of 8 Edpp. 4 the ſaid ſtatute 25 6 

c Wes 
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Rich; 2. was not wholly ef force in Ireland ;- and 
that may appear by the words of the ſaid ſtatute of, 
8 Edu. 4. For by the words thereof the ſaid ſtatue 
cf 6 Rich. 2. was to be of force from the th of, 
March then laſt paſt, whereas, if: the ſaid ſtatute af 
6 Rich, 2. had been but a declaration or explana- 
tion of the ſtatute of Maſiminſten 2. Chap. 34. it 
Z would have been of force atall-timesſince the mak: 
: ing; of the ſtatute ' of #eftminfter ad. which was in 
= 13 Edw, 1. And although the ſtatute of 8 Edo. 4. 
be general, that all other ſtatutes and acts made by 
the authority of Parliament within the realm of 
England ſhould, be of force in Ireland, there be many, 
| ſtatutes made in England, which concern particular. 
Cities, and partieular Perſons, which are not of 
force in freland hy. the general words of that ſtatute: 
of 8 Edw. 4. For it were abſurd to make ſuch 
conſtruction, that a ſtatute made in England con- 
cerning the City of Landen ſhould. be in force in 
Ireland by any general words for it; ſo it muſt either 
be of force throughout the whole kingdom, or not 
at all; for it cannot be applied to any one parti- 
cular- city in Ireland, more than to another. But 
the true conſtruction of the ſaid ſtatute is, to make 
all ſuch ſtatutes of force in Ireland, as are general 
laws throughout the kingdom of England, and not 
ſuch as are limited or reſtrained to particular places, 
or particular uſes and purpoſes, which may not 
aptly or fitly be applied to Ireland. 51 
Likewiſe in the year book of 2 Rich. 3. fol. 11.dt- 
vers merchants of the City of Materford, in Ireland, 
thipped divers merchandizes of the Staple, intend- 
ing tocarry them to Sure in Flanders, and not to Calais, 
contrary to a ſtatute. made in England in 2. Hen. 
6. Chap. 4. whereby it is enacted, that the whole 
repair of wools, wool-fells, leather, whole tin, and 
ſhotten tin, and all other merchandizes belonging 
to the Staple, paſſing out of the realm of England, . 
and the countries of Wales and Ireland, to be at oor 
5 1 2 
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ais in France, upon pain of forfeiture of the N 
value of the merchandize, which ſhall be carried 
elſewhere, and that no licence from thenceforth be 
granted to the contrary, except for wool-fells and 
leather of Northumberland, and the Biſhoprick of 
Durham ; and he that efpieth the ſame, and thereof 
giveth knowledge to the Treaſurer of England, ſhall 
have a fourth part of the forfeiture ſo by him eſpi- 
ed: and the ſaid ſhip, a ainſt the will of the ſaid 
merchants arrived at Calais, and there Sir Thomas 
Thwaites Knight ſeized upon the ſaid ſhip, and after 
the ſaid merchants petitioned to the King and his 
council at Yeſtminfler by Bill to have reſtitution ; 
and the ſaid Thawaites alledged the ſaid ſtatute, and 
further ſhewed, that the ſaid merchants made an 
indenture with the maſter of the ſhip to tranſport 
the ſaid merchandize into Handers, and not to Calais; 
and the merchants ſhewed a licence of Edw. 3, and 
a confirmation of Ed. 4. and another confirmation 
of Rich. g. made to the commonalty and merchants 
of the faid City, by the name of their Corporation, 
and to their heirs and ſucceſſors, to carry and ttanſ- 
out of the land of Treland, merchandizes of 
the Staple whither ſoever they pleaſed: and upon 
that matter two queſtions were moved. Firſt, if 
towns corporated in /reland, and other inhabitants 
in treland, ſhall be bound by ſtatutes made in 
England. And the ſecond queſtion was, if the King 
may give licence contrary to the ſtatute, eſpecially 
where it is ordained by the ſtatute, that the finder 
ſhall have part of the forfeiture, and the King ſhall 
have the reſidue. And for the ſolution of theſe 
- queftions, all the Juſtices were aſſembled in the 
Exchequer Chamber. And as to the firſt queſ- 
tion, it was ſaid, that the land of Ireland in itſelf 
hada Parliament, and all other Courts as in England, 
and by the ſame Parliament doth make laws and - 
change laws, and are not bound by the ſtatutes of 


England, becauſe 12 have not therein Knights of 
| Parliament, 


1 
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Parliament. But this is underſtood of lands and 
things in that land only io be affected; but the 
perſons are the King's ſubjects, and as ſubjects are 
bound to any thing io be done out of Aland againſt 
the ſtatute, as the inhabitants of Calais, Gaſcugm, 
Guiſues, were while they were ſubjects, and hke- 
wite ſhall be obedient to the Admiral of Euglaud of 
things done upon the ſea; and likewiſe a Writ of 
Error of a judgment given in Jreland doth lie in 
the King's Bench in England. And for the ſecond 
queſtion, the King may give a licence, with a 
clauſe of non obſtaute. But in 1 Hen. 7. alt the Juſ- 
tices being in the Exchequer Chamber, the ſaid 
queſtion was moved again between them of the city 
of Waterford, and Sir Thomas Thwaites, Treaſurer 
of Calais, and then Hufſey, Chief Juſtice, faid, 
that the ſtatutes made in England did bind them of 


2 Ireland. But afterwards 10 Hen. 7. Chap. 22; it 


was enacted in a parliament in Jreland, that all 
ſtatutes then lately made within the ſaid realm of 
England, concerning or belonging to the common 
or publick weale of the ſame, from thenceforth 
ſhould be deemed good and effectual in the law, 
and over that accepted, uſed, and executed with- 
in the land of Ireland at all times requiſite, accord- 
ing. to the tenor and effect of the ſame; and over 
that by the authority aforeſaid, that they, and 
every of them, be authorized, proved, and con- 


firmed in the ſaid land of Jreland. 


By all which ſtatutes made from time to time in 
Ireland it plainly appeareth, that all ſtatutes made 
in England before 10 Hen. 7. concerning or belong- 

ing to the public and Commonwealth of England, 
are made to be of force, and to become laws in He- 
land. And likewiſe at the ſame Parliament, Chap. 
4. it was ordained, enacted, and eftabliſhed, that 
no Parliament ſhould after that time be holden in 
 Jreland, but at ſuch ſeaſon, as the King's Lieu- 
tenant and Council there do firſt certify the King 
5 , under 
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under the great Seal of that land the eauſes and 
conſiderations, and all ſuch acts, as to them ſeemed 
ſhould paſs in the ſaid Parliament, and ſuch cauſes, 
cConſiderations, and acts, affirmed by the King and 
- His Council, to be good and expedient for that land, 
and his licence thereupon, as well in affirmation of 
the ſaid cauſes and acts, as to ſummon the ſaid 
Parliament under his great Seal of England had 
and obtained; that done a Parliament to be had 
and holden after the form and effect before re- 
© hearſed ; and if any Parliament be holden in that 
land hereafter, contrary to the form and proviſion 
1 1 8821 it be deemed void and of no effect in 
7 W. A * 4 DESC WED OA. | 
And foraſmuch, as ſince the making of the act 
of 10 Hen. J. Chap 4. commonly called Poining s 
4 act, divers and ſundry ambiguities, and doubts 
1 have been made upon the true meaning and under- 
| ſtanding of the ſame ; for the avoiding of Which 
doubts and ambiguities, and for a full and plain 
declaration of the true meaning and underftanding 
as of the ſaid act, in 3 and 4 Fhulip and Mar. Chap. 4. 
| it was ordained, enacted, and eſtabliſhed by autho- 
rity of Parliament, that the faid act, and every 
clauſe and article therein contained, ſhould from 
the firſt day of September then laſt paſt, be ex- 
- Pounded, and underſtood, and taken, as hereafter 
followeth (that is to ſay) that no Parliament be 
ſummoned or holden within the realm of Vreland, 
ulitil ſuch time as the Lieutenant, Lord Deputy, 
Lord Juſtice, Lords Juſtices, Chief Governor, or 
SGovernors or any of them, and the Counſaile of 
the ſaid realm of Ireland for the time being, ſhall 
certify the King and Queen's Majeſty, or her heirs | 
and ſucceſſors under the great Seal of the realm af 
Ireland, the conſiderations, cauſes, and articles of 
ſuch acts, proviſions and ordinances, as by them 
ſhall be thought meet and neceſſary to be enacted 
* here by Parliament; and fhall have alſo received 
og | „„ Wo agaln 
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again their Majeſties anſwers under the great Seal 
of England, deelaring their pleaſure either for paſ- 
ſing of the ſaid acts, proviſions, and ordinances, 
in ſuch form and tenor as they ſhould be ſent into 
England, or elſe for the chaunge or alterations f 
them, or any part of the ſame; and it was fur- 

ther enacted by the authority aforeſaid, that after 
ſuch return made, and after licence and authority _ 
to ſummon a Parliament within the ſaid realm, of 
Ireland, granted under the great Seal of England 
unto the Lieutenant, or the Lord Deputy, or other 
Lord Juſtice, or Lords Juſtices, Governor, or G- 
vernors, ſhall and may ſummon and hold a Par- 
liament within the realm of Heland, , for pailing 
and agreeing upon ſuch acts, and no otheis, 
us ſhall be returned under the ſaid great Seal of 
England and foraſmuch as many events and ve- 
2 may happen during the time of the Par- 
liament, which ſhall be thought meet and ne- 
ceſſary to be provided for, and yet at or before the _ 
time of ſummoning of the Parliament were not 
thought nor agreed upon; therefore, it was then 
further enacted and eſtabliſned by the authority of 
the ſaid Parliament, that as well after every ſuch 
authority, and licence ſent unto the ſaid realm of 
Ireland, as alſo at all times after the ſummons, 
and during the time of every Parliament to be here- 
after holden within the realm of reland, accord- 
ing to the tenor and form of the ſaid act, the Lieu- 
. tenant, Lord Deputy, Lords Juſtices, Chief Go- _ 
vernor or Governors, and Council of the faid 
realm, for the time being, ſhall and may certify all 
all ſuch other cauſes, conſiderations, tenors, provi- 
ſions, and ordinances, as they ſhall further then 
think good to be enacted and eſtabliſhed at and in 
the ſaid Parliament within the fame realm, to the 
EKing and Queen's Majeſty, her heirs and ſueceſſors, 
undet the great Seal of * ſaid realm WEIS, : 
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and ſuch , conſiderations, tenors, proviſions, 
and ordinances, or any of them, ſhall be thereup- 


on cenified and returned into the ſaid realm, under 
the great Seal of "England, and no others, ſhall or 
may pals, and be enacted in every ſuch Parliament 


within.the faid realm of Irrland, in caſe the ſame 
conſiderations, cauſes, tenors, proviſions, and or- 
dinances, or any of them, ſhall be agreed and re- 


ſolved upon by the three eſtates of « the ſaid Parlia- 


ment; any thing contained in the ſaid act, or in the 
aforelaid act made. at ; Drogbeda,, commonly called 
Fining's act, to the contrary notwithſtanding; 

By theſe two laſt mentioned ſtatutes, the manner 
of ſummoning a Parliament in /reland,, and the 
proceedings and paſſing of acts in; the ſame, are 


much altered from that . was before 10 Hen. 7. 


For now, by thele two, ſtatutes, it is ſo provided, 
that no act can be ſo. much as read in Parliament 
without the King's allowance by the advice of both 


5 his. councils of England and Ireland; and theſe acts 


have been held ſo ſacred in Jreland, that in 11 Eli. 
Chap, 8 it is enacted, that no Bill ſhall be certified 
into England for the repeal or ſuſpending of the ſaid 

ſtatule of 10 Hen. J. called Hhining's act, before 
the ſaid Bill be firſt: agreed upon in a ſeſſion of 
Parliament holden within the realm of Vreland by 

the more number of the Lords aſſembled in Parlia- 


ment, and the greater number of the Commons 
Houſe. And if there be any act paſſed, or to be 


paſſed: thereupon, touching, the repeal, or ſuſpending 


of the ſaid ſtatutes made in 10 Hen. J. called Poin- 


ing act, the fame to be utterly; void and of no wh 


fect to all purpoſes and intents, 


By this, which hath been already ſhewed, it is 


a parent, that none of the ſtatutes made in England 


rom the 12th year of King John, until 10 Hen. 7. 


| (which were imroductory Or. poſitive): have been 
erde or put i ieren, aa, in the realm 
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f Ireland; unti the ſame were approx 3 
3 Acted by ſeveral-a&ts of Parliament in Feland. - 


Nou it followeth to take into conſideration hi ; | 
20e of Farliament made in England ſince roth of Heu. ä 


are now in force in Trelamd, and how the ſäfne 


came to he of force there. It is true, that mee 10 | 
Hen. J. there have been many a&s'of Parljament 


made in England of great importance both for tlie 
government of the ed nh and the adrti- 


_ niftration of juſtice between par rty and party, which 
n 


are now of force in treland: Bat one of them were 


ever received as laws'in rumd, until the ſame were 1 


enacted by ſeveral parliaments holden in Feland, as; 
amongſt many others, may appear by: the particu- 


lars pigs In 21 Hen. 8. Chap, J. an at wWas 


made in Ine md, that malkes it felony in a ſervant 
that run 


until the ſame was renacted by a parliament holden 
in Frelmd' in 33 Hen. 8. Seſſ. 1 „Chap. 5. In 21 Her. 
8. Chap. 101 there © Was a law made in Eupland, 


that all Lords might diſtrain upon the lands of "therts 7 


holden for their rents and fervices, and to make their 


avowries, not naming the 'tenant, but upon n" the | 


hands: but this law was not received in 1reland un- 
til it was enacted there in 33 Hen, 8. Seſſ. 1. Chap. 


7. An get was made in England in Amo 31 Hen. g. 


Chap, 1. that joint tenants, and tenants in com- 
mon, ſhould be compelled to make partition; ; 
' which act Was not received in'Treland until it was e- 
nacted there in 3 Hen. 8. Seſſ. 1. Chap. 10s In 27 


Hen. 8. Chap. io. the ſtatute of uſes was made in 
Eugland, for transfetfing of uſes into poſſeſſion; 


Which ſtature was never received, nor of force in 


Iiclanũ, till the fare was enacted in Freland; 10 Cir. 

1. Chap. 1. So likewiſe, 32 Hen 8. Chap. 1. a ſta- 
tute was enacted in Eugland, whereby it is directed 
bow lands and . ay N by 1585 5 
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away with the goods of his maſter or 
miſtreſs; and” this act was not received in -Treland - 


p 


on, —— — . ʒŹ3 — 


and concerning wardſhips, and primer feizins.: 


which ſtatute was never received, nor of force in 
treland, until it was enacted by Parliament in Ireland 
in 10 Car. I. Chap. 2. In Auno 1 Hliz. Chip. 5, there 

was an act made in Eugland for the uniformity of 


the common Prayer and adminiſt;ation. of the Sa- 


craments; which act was not received in Yelund, 
until the ſame was confirmed and eflabliſhed by Par- 
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liament in Aung 2 Al. Chap. ee rh, 


Chyp.. 9. there was an act of Parliament in England 
for the _ puniſhment of wilful \perjury ; Which act 


was not of force in Ireland until the fame was ens 


_ acted by a Parliament in Ireland in 28 Elz. Chap. i. 


Another act was made in England in Auuo 3 Eliz. 
Chap. 1 2. for the puniſhment of witchciafti and ſor- 
cery, and another agt in the lame year, Chap. 14. 
for the puniſhment of forgery ; which acts were not 
of force in Aland until the fame were, enacted by 
Parliament there in 28 Flix. Chap. 2. 3. In 28 
Hen. 8. Chap. 15. there was an act made in England 
for the puniſhment of Piracy; Which act vas not 
of force in Ireland until the ſame was enacted in {re 
land in 12th. of Janies, Chap. 2. In 27th of El- 
Chap,, 4. an act was made in England againſt frau- 
dulent conveyances, which act was not of force, 
nor received in Helaud, until the ſame was enacted 
jn Heland 19 Car. 1. Chap. 3. beſides many other 
acts made in the ſeveral reigns of Hen. 8. Edward 6, 
Queen #/izabeth, King James, and the King's Ma- 


jeſty who now is. And it is not to be ound in any 


xecord in Jreland,; that eyer any Act of Parliament 
made in Ens land ſince the time of King Jun, was 
by, the judgment of any Court received for law, or 
Put in Exec tion in the realm of Ir cland, before ſuch, 


tine agthe ſame was confirmed .ang efjabliſhed by 


act of Parliament l - frelaud. * 


* 


775 Cl 
Eu it may be objected, that although ſuch acts of 


Patliament as have been enaRted iq Eiglandi here 


. nA = 4 
ty * FFF 2 F SLY. 


i 
fel 


1 1 


In no mention hath been made of nn. not 
bind, and are not of force in Hrelund; yet all ſuch 
acts, as have been, or ſhall be made in England, | 
wherein 1reland is particulatly named, are, and 
ſhall be of force there, without any confirmation QT 
ET: piphatjon by Act of, Parliament in _Jreland;. aa 
1 al example. The Statute of 14th Hen. 3. intitled 
ratutum Hiberniæ The Statute for Jreland, con- 
cerning Co-heirs, the Qrdinance made 19th Edu. 
1. intitled Ordinatis pro Statu Hiber niæ. An Ordi- 
nance for the State of Ireland, and the opinion of 
Hulſy, chief Juſtice in 1 Hen. 7. fol. 3. which is, 
that ſtatutes made in England ſhall bind them of 
treland, and likewile an opinion in Calum's caſe, | 


that albcit Irelani be a. diſtinct dominion from Eu- 
gland, yet the title thereof —— by conqueſt, the 
ſame by judgment of law, might by expreſs words 


be bound by the Parliament of England; and al- 
beit there be no reſervation; wherein Kitig Jolm s 
Charter of e laws of England” in lre- 
land, yet by judgment of law a writ of error did 
lye in the King's Bench; in England of an STrongpus: 
Judgment | in the King s-Bench in Lrelan d. 
To theſe objections it may be anſwered; firſt, 
for the ſtatute of 1 4th of Hen. 3. immled Sraturum 
Hliberniæ, the Statute for Ireland, the ſame 
was not an introductory law, but an explanation of 
the : ancient Common Law, as may appear v 0 
Yery, wards thereof, be words are Welte 


Whereas. certain, Kaoights: 


« Cum Milites de * * 
from Ireland, lately ap- 


5 Hiberniæ; nuper ad nos 


„% accedentes, nobis oſten- 


„ derunt, quod cum h. 


% reditas devolutaſſet, vi- 


, delicet, inter ſorores in 
be, terra noſta Hiberniæ, 
juſticiarii defiiſdem par- 


4 tibus Itinerantes incerti, 


= ﬀ ſunt, utrum poſt nates 


F ſorores 


7 


proaching our pre ſence, 
ha ve repreſented unto us, 


that When an inheritance 


has deyolved upon ſiſtets in 
Ireland, the Jaſtices. ltine- 
rant.of thoſe parts are. un- 
certain, hether the . 


; Ef e og: Ra = 


AS 
is f 


\ 


% nobi 


7 Be de 


Fe, primo ;genita. ſorore, et 
t ej facere homagium, aut 
* non; et quia predicti 
mY milites petierunt quali- 
* ter in Regno noſtro An- 
4 gle in caſu conſimili 
© haRenus uſiatum fuit, 


ue ad Inſtantiam can- 
| gland, the 


4%dem vobis ſigutficavi- 


mus, quod in Regno noſ- 


4 tro Angliæ talis eſt lex et 
6% conſuetudo i in hoc caſu, 
5 quod ſiguis, tenuerit de 


<'bueftt'fiiasharedes, ip- 
«<\ ſo parte defuncto, An- 
teceſſores noſtri habue- 
rant, Nos ſemper habu · 
Hamus, et ſepimus, ho- 
Imagium de omnibus hur 


4 "tine Glahus, et ſin- . 
gulz en tenue- 
obiß in capite ; 


4 jn hoc caſu; et ſi infra 


% zxtatem fucpint, nos ha- 
4 hebimus cuſtocliam ea- 


is in capite, et ha- 


taken homage 


(= J 
1 nn debeant de 


the elder filters; and ds ho · 
mage to cher or not. And. 
becauſe the ſaid Knights 
ia ve deſired to know, how 
the uſage of England | hath 
| hitherto been in the like 


cafe, we thus at their in- 


ſtance” ſignify umo you, 
that in our kingdom ef Eu- 
the laty and cuſtorn is 
uch in that cife, that ik 
uh perſon ſhould hold of 
in cagite, and ſhogld 
ove -daughters for his heirs, 
eir father being dead, our 
Anceſtors have had, and 
e alſo have received 5 
of all ſuch 
daughters, and each of 
them in ſuch See held 
of us in capiteʒ and if they 
be under age, we ſhall hang. 
the ward and marriage 
them and each 0 1 : 
But if they ſnould He 
any other Lord, and the 
liſters ſnould be within Age, 


rundem et maritagium their) Lord hall; bave! the 


% ſingularum; Si autem 
40 de e Domino tenue- 


5 rint, et ipſe ſorores infra 


« tatem fuerint, earum 
% Dominus habeat cufto- 
% diam et maritagium ea- 
1 rundem ae ſingulatum, 
% primo genſta ſuum 
% faciet'homagium Domi- 
« no pto ſe et omnibus ſo- 


_ «© roribus ſuis ; et ali ſo- 


«© rbres, cum ad ætatem 
% venefimt, facient ſervitia 


„ "Dorhind feodr per ma- 


«« num primo genitæ, nec 
ve _ poſſent© primo genitæ, 
155 ratione 


* and marriage of them 
ach of them, and the 
abel ſhall do her- homage 


to the Lord for herſelf, and 
all her ſiſters, and the other 


ſiſters, when they arrive at 


full age, mall do their fer- 


vices to the Lord of the 
fee by the hands of the el-⸗ 
deſt; nor can the eldeſt ſiſ- 
ters by any reaſon or occa- 
ſton exact or receive hom- 
age, or wardfhipy} or any 
. other ſubje ction, from the 
younger ſiſters; becauſe 


to home ver all are, as it 
e | were 


b 23 1 


54 ratione vel occaſione 2 


* poſt natis ſororibus ho- 
„ magium vel cuſtodiam, _ 
« vel aliquam, aliam ſub- 


“je ctionem, exigere vel 
„ habere z quia, cui om- 


«© nes ſunt quaſi unus hæ- 
©. res de una hereditates. 
„ ſi primo genita poſſet ha- 
© bere homagium aliarum 


© ſororum, vel cuſtodiam -. 


* petere; tunc eſſet illa ha- 


„ reditas diviſa, ita quod 
„primo genita ſoror eſſet 


“ ſimul et ſemel de una 


«© hæreditate Domina et 
40. heres, heres autem ſuæ 
6 partis, et Domina ſoro- 


rum ſuarum, quod qui- 
* dem in iſto caſu fieri non 
6c poterit, cum * pri- 
„ mo genita nihil poſſet 
& petere plus quam Fa 
4“ ſorores, niſi capitale meſ- 
“ ſuagium ratione. 
« terea ſi primo genita hu- 
j uſmodi homagium a 


5 poſt natis ſororibus ſuis 


t aceiperet, eſſet quaſi do- 
66 mina earum, et habere 


© poſſet cuſtodiam earum, 


© et filiorum ſuorum, et 


«© hoc eſſet quaſi commit- 


tere agnum lupo ad de- 
« vorandum. Et ideo vo- 
% bis mandamus, quod 


«« prædictas conſuetudines, 
4% quas in Regno noſtro 
& Angliæ habemus in hoc 
& C ſu, ut predictum 1 
t in terra noſtrà Hin 
5 — faciatis & ob- 
wh: Tervatt. 5 


Pre- 


heritance, 


5 the eldeſt 


may receive the homage of 


the other ſiſters, or de- 


mand the wardſhip, then 
that inheritance would be 


divided; ſo that the elder 
ſiſter would be lady and 
heireſs of one and the ſame 


inheritance, that is, heir- 


eſs, of her own purpartys 
and lady of her liſters, 


which, cannot be in this 


caſe, when the eldeſt ſiſter 
can demand nothing more 
than the other fiſters, ex- 
cept the capital meſſuage. 
Beſides, if the eldeſt᷑ ſiſter 


ſhould: receive ſuch hom 


age from her younger ſiſ- 


ters; ſhe would be as it 


were, lady of them, and 
might have the wardſhip of 


them and their childteng F 
and that would be, as it 


were; to commit the Lamb 


to the Wolf to be devour- 


ed. And therefore we 
command you, that you, 


cauſe to be proelaimed and 
obſerved in our land of Ire- 


land the ſaid cuſtoms, which 
in ſuch caſe, as aforeſaid, 
are in uſe in England. 


IN 


* 


— ——— ES — 
- 
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bo likewiſe the ſtatute of Magna Charta; which was 
only a declaration of the Common Law, was of 


force in Ireland, before any ſtatute made in Ireland 
for confirmation of the ſame; and that may well 
appear by the ſtatute of 15th of Ediv. 15 before re- 
"membered, whereby the ſtatutes of Morton and 
 Martebridge 1ſt. II eſim. 2. and the fiatute of Ghuceſter 


were confirmed in 4reland, wherein Magna Charta is 


not mentioned; which doubtleis would have been, 


if the ſame had been needful; but being a declara 


tion of the Common Law, it was not thought need- 


ful to be confirmed, as the other ſtatutes therein 


mentioned ; Which wete in the moſt part of them 


introductive and poſitive; and concerning the Ord- 


nance, intitled Ordinatio pro Statu Hiberniz, the fame 


was never received in Ireland; for that Ordinance, 
- - amongſt other things doth ordain, that the Juſtice of 


- Freland, nor no other Miniſter of the King in that 


land, as long as they are in their offices, ſhould 
- purchaſe any lands or tenements within the faid land, 
within the limits of their juriſdiction, without the 


' King's ſpecial Licence; and if any do to the con- 


. trary, that that which he ſhall purchaſe, ſhall be 


forfeited to the King and his heirs ; and it is mani- 
- feſt, that many Juſtices of Felund, and other offl- 
cers, have in all ages fince the making of the ſaid 
- Ordinance, acquired and purchaſed, without the 
King's Licence, great poſſeſſions in all parts of Ire- 


Lund; and yet it doth not appear by any office, in- 
quiſi ions, of other records, that ever the King hath 


been intitled to any ſich lands, which doubtleſs 
would have been, if the {aid Ordinance had been of 


any force within the Kingdom of feland. Secondly, 


the ſaid Ordinance is no Act of Parliament, but on- 
ly an Ordinance made by the King, by the aſſent of 
his Council; and therefore could not have the force 
of law. For if a King come to a Chriſtian king- 
dom by conqueſt, ſeeing he hath poteſtatem vite 75 
nects, he may at his pleaſure alter and change the 


las 


t. 11 GE 
laws, of chat kingdom; but until he doth. make an 
alteration of thole laws, the antient laws of the _ 
kingdom remain; but if a Chriftian King ſhould - 
conquer the kingdom of an Infidel, and bring them 
under ſubjection, there 12/0 facto the laws of the In- 
21 are abrogated; for that they be not only againit 

hrifiianity, . but againſt the Jaw of God and Na- 


, 1 


* 


5 


ture, contained in the decalogue; and in that caſe, 
until certain laws be eſtabliſhed amongſt them, the 
King by himſelf, and ſuch Judges as he ſhall appoint, 
ſhall judge them, and their cauſes, according to na- 
tural equity, in ſuch ſort as Kings in antient times 
did within their kingdoms, before any certain laws 
were given. But if a King have a. kingdom by 
title of deſcent, there, ſeeing that by the laws off 
that kingdom he doth inherit the kingdom, he gan- 
not change thoſe laws of himſelf, without conſent 
of Parliament. Aſſo, if. a King have a Chriſtian 
kingdom by, conqueſt, as King Hen. 2. had Jreland, 


» + * 


after King John had given unto them, being under 

his obedience, the laws of England for the govern- 
ment of that kingdom, which are not only regal, 
but alſo politick; no ſucceeding King could alter 
the ſame without a Parliament ot that kingdom, as 
it appears in Cafvin's caſe, Cooke L. J. fol. 17. And 
as to the opinion of Huſſy, chief Juſtice, in 1ſt. f 
Hen, 7. fol. 3. that the ſtatutes made in England 
ſhall bind them of Yreland, this opinion, as it is put 
by him generally, cannot be law; for Brooke, in 
abridging that caſe in title Parliament, &. 19. ſaith, 
that that opinion was denied to be law, the laſt 
term before; and added further, tamen nota, that 
treland is a realm of itſelf, and hath, a Parliament 
in itſelf, implying thereby, that Ireland could not 
be bound but by a Parliament of Ireland. And ac- 
cording to that is the opinion of the Judges'in-20th. 
Hen. 6. fol. 8. in John Pilkington's caſe, and in 2d 
Rich. 3. fel. 11. in the Merchants of Waterford's 
caſe, before remembered 1 likewiſe contrary Fea 


- 


ment was ever given or grounded upon any ſtatut 


26 J 


the opinion of Huſſ are the Judgments of eight ſe- 

veral Parliaments in Ireland before the Statute of 
10th of Hen. J. viz. 13th of Edw. 2. 19th of Edu. 
2. 18th of Hen. 6. 29th of Hen. 6. 32d of Hen. 6. 
37th of Hen. 6. and 8th of Edw. 4. And ſince the 
Statute toth of Hen. J. of five Parliaments, viz. 
28th of Hen. 8. 33d of Hen. 8. 28th of Eliz, 11th 
of Jam. and 10 Car. beſides the ſtatute of 10th 
Hen. 7. itſelf: and it doth not appear by any re- 
cord to be found in Ireland, or in any of the year 
books in England, ſince the time of King oh, 
which is above four hundred years, that any judg- 
made in England, which is a mere poſitive law, 5 
not a declaration of the Common Law, before the 
fame was received, and allowed by act of Parlia- 
ment in Heland; and, although the words of Huſſy 
be general, without reſtriction, yet I conceive. his 


meaning was not ſo; but that by. the words (the 
Statutes of England) he intended ſuch ſtatutes as 


concerned the matters then in queſtion, which were 
the ſtatutes concerning the Staple of Calais, in which 
ſtatute Ireland is particularly named: and yet by 
the opinion of the Judges in 2d Rich. 3. that ſtatute 
Was not of force in Ireland; and as to the opinion 

in Calvins cale, Choke, lib. 7. fol. 17. viz. that al- 
beit Zeland were a diſtinct Dominion, yet the title 
thereof being by conqueſt, the ſame by judgment 
of law might by expreſs words be bound by the 


Parliament of England; for proof of which opinion 


it is added, that albeit no reſervation were in King 
Jos Charter; yet, by Judgment of law, a writ 
of error lyeth in the King's-Bench in England of an 
erroneous judgment in the King's-Bench in Feland. 
For clearing of this point, and anſwering of this 
objection, beſides the ſaid book caſes in 20 Hen. 6. 


and 2 Edw. 3. we ſhall find divers judgments of 
Parliament in Freland to the contrary ſince the fta- 


tute 10 Hen. 7. viz. in 24 Hen. 8. Chap. 12. _ 


[9] 


An act was made in | England e ee to 
Nome, which Act doth by expreſs words extend to 
all his Majeſty's Dominions; yet the ſame was nat 
received, nor of force in Ireland, until it was en- 
acted by Act of Parliament there in 28 Hen. $. 
Chap. 6. Alſo the ſtatute of 28 Heu. 8. Chap. 58. 


made in England concerni "S the firſt fruits of .the 7 | 


_ Clergy extended by expreſs words to any of the 


King” 8 Dominions; yet the ſame was not received, ” : 


or of force in Ireland, until it was enacted there by 
Parliament in 28 Hen. 8. Chap. 8. Likewiſe the | 
act of faculties made in England 25 Hen. 8. Chap. 


21. extended by expreſs words to all the King's 


Dominions; yet the ſame was not received, or of 
force in roland, until it was 2 by Parliament 25 
in Ireland, 28 Hen. 8. Chap. 19. 

And now, in as much as 5 laws of England | 

and reland do not admit of any inconveniencies.; | 

it is to be conſidered, what inconveniencies. may 
follow, if the Kingdom of Ireland ſhould be bound 
by any ſtatute made in England, and not confim- 
ed by act of Parliament in Jreland. Firſt, the Par- 
| 0 of gland ſhould. be nugatory and ſuper- _ 
fluous, if by naming Ireland in any ſtatute made in 
England, Ireland ſhould be bound ; then all theſe 
Parliaments which haye been holden i in Ireland ſince 
12 King John, for the ſpace of about 400 years, 
| ſhould have been needleſs and ſuperfluous, which is 
not to be imagined. Secondly, if the ſtatutes | 


made in England, by expreſſing Ireland, ſhould be 


binding, then by the fame reaſon, a ſtatute made 
in England may repeal, alter, or change, all the 
laws and ſtatutes, which hitherto have been made 
and approved, or hereafter ſhall be made or appro- 
ved in Ireland, which were a thing marvelous in- 
convenient for that Kingdom : and Mr. Litileton 
faith, that the laws will rather ſuffer a particular 
"miſchief, than a general inconveniency; and it is 
moſt certain that Argumentum ab inconvententi eſt in 
E 2 lege 


1 

lege fortiſſimum. An argument drawn from any in- 
convenience is of the greateſt force in law. Thirdly, 
if the Parliaments of England and Ireland be hol- 
den at one and the ſame time, as they now are, and 
the one Parliament ſhall make a law, and the o- 
ther like wiie ſhould make another law direct con- 
trary to the other in the ſame point, it may be de- 
manded, which of theſe laws ſhall be obeyed in re- 
land ? Fourthly, if the ſtatutes made in Ireland by 
thoſe who beſt know the ſtate and condition of the 
Kingdom of [reland, and of the pedple there, ſhall / 
not be repealed, or any ways altered, or Changed, 
or when laws be impoſed by the Parliament of Eu- 
gland, which cannot poſſiby knaw the ſtate and 
condition of Jreland, fo well as thoſe, which are 
inhabiting, and have been horn and lived many 

_ years in that Kingdom, it would be very inconve- 
nient for them ; no man's eſtate could be made ſe- 
cure or permanent by the Laws of Treland, and 
what dangerous conſequence might follow thereup- 
on by the diſcontent of that nation, I leave to the 
conſideration of thole that are in authority, and 
beſt know how to prevent ſuch future inconveni- 
ence ; and conſidering that the ſtatutes of Ireland 
are made with ſuch cautions, and in ſuch form, as 
is preſcibed by Porning's act in 10 Hen, and in 
3 and 4 Philip and Mary, viz. Firſt, that all the 


acts muſt be conſidered of the chief Governor, Go- 


vernors, and Council of Jreland, and preſented un- 
der the great Seal of Ireland to the King's moſt ex- 
cellent Majeſty, and by his Majeſty and Council of 
England, approved and altered, and fo tranſmit- 
ted into Jreland under the great Seal of England, 
and then, and not before, to be propounded in 
the Parliament of Ireland, and there to paſs the votes 
of both Houſes, and thereupon the royal Aﬀent to 
be given by the chief Governor, or Governois of 
trdand, who muſt have a ſpecial Commithon under 
the great Seal of England, io that purpoſe; I can- 

| N | l 


„ 1 
not conceive hy, the Laws and ſtatutes made in 


Hieland ſhould be controuled, or any ways altered, 
by any other Authority, than by the Parliament 
of | 


mat Kingdom Nil fam conveniens naturals 


equitgti unumguemgue diſſolui co ligamine, quo ligatus 


and politic Government, to all - Statute Laws, 
whereby the whole Commonwealth is to be govern- 
ed, the members thereof are to give aſſent, and 2 
law made by the King, and Peets, or by the Peers 
and Commons, or by the King and Commons, 
without the Peers ; 75 the Peers and Commons, 
without the King, is of no force, and ſo it appear- 

eth in 10 Hen. 7. Chap. 23. in Treland, when it 
was declared, that a Parliament there holden before 
Sir Robert Preſton, Knt. Viſcount of Gormanſtown, 
then Lord Deputy, ſhould be deemed void to all 


: ſed, whereof one was, becauſe there was no gene- 
ral ſummons of that Parliament, to all the Shires, 
but only to four; and by the year books in 11 Hen. 
7. fol. 27. and 33 Hen. 6. fol. 17. it appeareth, 
that to make a law by act of Parliament there muft 
be the aſſent of the King, and allo of the Lords and 
Commons; and therefore in 28 Hen. 8. Chap. 26. 


when Wales was by act of Parliament united and 


incorporated to be a member and party of the 
realm of England, and to be inheritable to tee” 


— — — 


| 
| 
| 
| 
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. 


of 1 74 it was thought reaſonable, and ſo en- 
act 


acted in the ſame Parliament, that every County 
fhould ſend one 1 05 to the Parliament, and e- 
very Borough, one Burgeſs, to ha ve votes in Par- 


 Hament, as Knights and Burgeſſes of other Coun- 


ties and Boroughs had; and in 34 Hen. 8. Chap. 
T3. the like ſtatute was made for the County Pala- 


tine of Chefter, to ſend Knights and Burgeſſes to 


the Parliament, as the County Palatine of Lanca(- 


ter, or any other County doth. Sixthly, it is in- 
- confiſtent with the dignity, power, and juriſdiction 


of the high Court of Parliament, that the ſame 
fhould be ſubordinate to the Parliament of another 


kingdom ; for the Court of Parliament is, Curia al- 
ima et ſuprema — The higheſt and moſt ſupreme 


ourt, and by the laws both of England and Ireland. 


| hath a double capacity of juriſdiction, the one ordina- 
15 ry of judicature, to judge 3 to the laws alrea- 
y 


- 


in force ; the other 1 prone abſolute, and le- 
giſlative, either to repeal former laws, or to alter or 
change the law in ſome particular point, or to make 


new laws for the better government of the Com- 
monwealth; and therefore, being ſuprema et altiſſima 
Curia, cannot be ſubordinate nor ſubject to the con- 


troling of any other power or juriſdiction. For al- 
though all the people of England, Scotland, and 
Ireland, are ſubject to the King's Majeſty, yet the 
ſame is, reſpeclu diverſorum——in divers reſpects. 


And each kingdom hath its own ſeveral Parlia- 


ments, and ſeveral and diſtin Laws: and it doth 
not thereby follow, that the Parliament of one of 


thoſe Kingdoms ſhould be ſubordinate or ſubject to 


the control of another; for by that reaſon, the 
Parliament of Sco- land ſhould be ſubordinate to the 


Parliament of . Er which hitherto never was; 
neither did the 


rengh, when the greateſt part of 


France in the time of Hen. 6. was tubject to the 
King of England, acknowledge to be ſubordinate 
to the Parliament of Emland. And laſtly, al- 

| ” | though 


1 3 
though writs of error to reverſe judgments given  _, 
in the King's-Bench in /reland may be proſecuted 8 
in the King's-Bench in England, it doth not there- Rey 
fore follow, that the Parliament of England may 99 
repeal, alter, or change any laws or ſtatutes of . _ 

L reland, or ive new laws unto that kingdom: for 
if a ay error be brought in England to reverſe 
a judgment given in the King's Bench of 1rcland, 
the Judges of England are not to alter or change 
the laws of Ireland, or to give judgment according 
to the laws in England in ſuch caſe, but according 
to the laws in Jrelaud, where the firſt judgment 
was given. For by a writ of error they are to ex- 
| amine whether the judgment given in Jreland be er- 
= Ml roneous, and contrary. to the laws. of Ireland, and 
not whether it be contrary to the-laws of England: 
For example; by the laws of {reland if the huf- 
band be attainted of felony, the wife by ſuch” at- 
tainder ſhall be barred, to demand any dower of 
| the freehold and inheritance of her huſband ;: and 
this was the ancient, Common Law of: England; 
but by a ſtatute made in England in the time of 
Edu. 6. in ſuch a caſe of attainder, the wife is not 
to be barred to demand her dower. Put the caſe | 
then, that a woman, bringeth a writ of dower in 
the court of Common Pleas. in Jreland, to be en- 
dowed of the freehold and inheritance of her huſ- 
band, the tenant pleads in bar of her dower that 
during the coverture her huſband was ſeized, and 
attainted of felony, and pleads the record of the 
. attainder in certain, ſhe demurs upon this plea, 
and judgment is given againſt the demandant, as 
dy the law of Trc/and it ought to be; the demand- 
ant proſecutes a writ. of error in the King's-Bench 
of Ireland to reverſe the ſaid judgment, and there: : 
upon judgment is affirmed ; the demandant in the 
writ of dower, not herewith content, but conceiv- 
ing, that by the ſaid ſtatute made in England in the 
time of Edu. 6. the wife in ſuch caſe of e 
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of felony is not debarred to demand her dower, 
proſecuteth a writ of error in the King's-Bench of 
England; in this caſe the judges of the King's 
Bench of England ought to judge according to the 
laws of Ireland where the firſt judgment was gi- 
ven, Which is, that the wife ought to barred of her 
dower, by the attainder of her huſband, and not 
to judge according to the ſaid ſtatute of Edw. 6. 
So likewiſe before the ſtatute. of 1oth Car, iſt. 
Seſſ. 2. Chap. J. in Ireland, if a Diſſeiſor had died 
| ſeized of lands, and no continial claim had been 
made, the entry of the Diſſeilee was tolled, and he 
was put to recover his right by a real action, and 
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| not by way of entry; and by a ſtatute made in Eu- 
| - gland in 32d of Hen. 8. Chap. 33. it was enacted, " "Wy 
| that rio ſuch Diſſeiſin, and dying ſeized, ſhould toll 

| the entry of the Diſſeiſee, or his heirs, except ſuch 

| Diſſeiſor had continued in the peaceable poſſeſſion 

j | by the ſpace of five years next after the Diſſeiln 

| by bim committed. Now put the caſe, that before 
tttlke faid ſtatute of roth Car. 1. J. and after the ſaid 

| =  MRatute of 32d of Hen. 8. Chap. 33. a Diſſeiſor had 


"i gained the poſſeſſion of any lands by Diſſeiſin, and f 
within the ſpace of five Years next after fuch Diſ- 1 
ſeiſm had ied ſeized, no entty or continual claim 
being made by the Diſſeiſee or his heirs, and the 
'Difletſee had entered into the ſaid land, and the heir 
of the Diſſeiſor bring an action againſt him guare 
clauſum fregit, and upon not guilty pleaded in the 
King's Bench of ' Ireland the Jury finds the ſpecial 
matter, and there upon not guilty pleaded, judg- 
ment is given for the Plaintif as it ought to bs, 
as the law was then in Veland, and thereupon the 
Defendant purſueth a writ of error in the King's 
Bench in England: in this caſe the Judges of 2 - 
TEA gland ouglit to affirm the judgment given in Treland 
according to the laws of Hreland, and not to reverſe 
the ſame according to the ſaid ſtatute of 32d of Hen.$. 
in England. Another objection more probable than 
W any 
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afly of thoſe formerly rehearſed may be made upon 
a branch of the ſtatute of the 25th of Hen. 8. Chap. 
20. made in England, concerning the conſecrating 
and electing Archbiſhops and Biſhops, the words of 
which branch ate as followeth, viz.——* Beit en- 
* aCted, ordained, and eftabliſhed, that at every 
„ avoydance of any Archbiſhoprick, or Biſhoprick . 
within this realm, or in any other the King's Do- 
* minions, the King our Sovereign Lord, his heirsand 
« ſucceſſors, may grant to the Prior and Convent, 
dor Dean and Chapter of the Cathedral Churches, 
5 or Monaſtries, where the See of ſuch Archbiſhop- 
„ ricxs or Biſhopricks ſhall happen to be void, 
* a licence. under the great Seal of England, as 
of old time hath been accuſtomed, to pro- 
+ ceed to election of an Archbiſhop or Biſhop. 
& of the See ſo being void, with a letter mii- 
« five, containing the name of the perſon which 
they ſhall ele& and chuſe; by virtue of which li- 
% cence and letter miſſive ſo directed, they ſhall with 
all ſpeed and celerity in due form elect and chuſe 
„the ſaid perſon named in the ſaid letter miſſive, to 
e the dignity and office of the Archbiſhoprick or 
<« Biſhoprick, ſo being void, and none other; and if 
& they do defer or delay their election above twelve 
ce days next after ſuch licence and letter miſſive to 
« them delivered, that then for every ſuch default, 
e the King's highneſs, his heirs and ſucceſſors, at 
their liberty and pleaſure, ſhall nominate and pre- 
&« ſent by their letters patent under the great Seal 
«© {\uch'perſon to the ſaid office and dignity, ſo being 
void, as they ſhall think able and convenient for 
e the ſame; and that every ſuch nomination and 
4 preſentment to be made by the King's highneſs, 
& his heirs and ſucceſſors, if it be to the office and 
_« dignity of a Biſhop, ſhail be made to the Arch- 
& biſhop and Metropolitan of the province, Where 
& the See of the fame Biſhop is void, and if it be 
void, then to be made to ſuch Archbiſhop and 
5 N | Metro- 


* 


Tas 


_ © Metropolitan within this realm, or in any « the 


“ King's Dominions, as ſhall pleaſe the King's high- 


* neſs, his heirs and ſucceſſors ; and if any ſuch no- 


78 minatich or A p ſhall happen to be made 


© for default 


ſuch election to the dignity or office 
* of any Archbiſhoprick ; then the King's highneſs 


« his "$a and ſucceſſors, by his Letters Patent un- 


„der his great Seal, ſhall nominate and preſent 


„ ſuch perton as they will diſpoſe to have the ſaid 
* office and dignity of Archbiſhop, being void, to. 
«any ſuch Archbiſhop, and two ſuch Biſhops, or 


ele. tio four ſuch Biſhops in this realm, or in any 


% our ſovereign Lord, his heirs, and ſucceſſors, 


c.“ which act Was never confirmed or approved 


Jof the King's Dominions, as ſhall be aſſigned by 


by any Act of Parliament in Veland; and yet Ha- 
herbert in his Natura Breu. fol. 169. "faith, that if a 


Biſhoprick of 1reland be void, that they. do ſue to 
the King in Englund to go to election of another, 
and after the election made, they muſt have his 


ww 


royal aſſent to this election upon, certificate made 


thereof to the King, and upon that a writ ſhall be 


directed out of the Chancery. of England to the 
Chief Juſtice of {reland, or to his Lieutenant, re- 
hearfing all this matter, commanding him to take 
the fealty of the Biſhop, and to reſtore to him the 
temporalities ; but now, faith he, the courſe is in 
Ireland, to make ſuch writs there in the name of the 
King, but the King, doth name the Biſhop there, 


and alſo in Eugland, and then the Chapter ſhall 


chuſe him that the King hath named to them, and 


thereupon the writs are made of courſe. 
Thereupon .it may be objected, that a ſtatute 


made Angland is binding in Lreland, without any 


approbation of the Parliament there, as in this 
particular caſe it was, as Juſtice, Fiigzberbert affirm- 
eth. But hereunto it is anſwered, that this ſtatute-. 


conſiſts of ſeveral Fe Firſt, a 2 
| | O 
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of the King's right and prerogative by the antient 
Common Law, and the reſtitution thereof to the 
Crown. Secondly, an advice how, and in what 
manner, the King may uſe his prerogative, as ap- 
pears by that branch of the ſtatute before ſpecifi- 
ed; for the words are not compulſive,” that the King 
hall grant a Cynge de” eſlier, but the words are, 
that the King, his heirs and ſucceſſors, may grant 
a Writ of Conge de effier. as of old time hath been 
accuſtomed, with a Leiter Milſive,, containing the 
name of the perſon to be elected. Agd in default of 
fuch election, the King, his heirs, and ſucceſſors, 
at their liberty and pleaſure, ſhall nominate and 
preſent by their Letters Patents nnder the great Seal 
a perſon to the ſaid office and dignity, fo being 
void, as they ſhall think able and convenient for 
the ſame: Another part of the ſaid ſtatute is pe- 
nal to the Archbiſhops, and Biſhops, and likewiſe 
to the Deans and Chapters, if they do not proceed 
to the election and conſecration according to that 
branch of this ſtatute, which is above rehearſed ; 
and therefore, thoſe branches of the ſaid ſtatute, as 
ate declaratory of the Common Law, are, and 
ought to be of force in Ireland, without any ap- 
probation thereof by the Parliament there: and 
the writ of Conge d efher is not grounded upon this 
ſtatute of 25 Hen. 8. but was Jong before, as ap- 
pears by the Regiſter, fol. 294, and 295, and. by 
this ſtatute itſelf, * And that this ſtatute of 25 Hen. 
8. is a declaration of the Common Law, is proved, 
and excellently declared, by the ſtatute 25 Zdw. 3. 
De proviſoribus, and alſo by another ſtatute therein 
recited made at Carliſle in 25 dw. 1. For by the 
Common Law the King is founder and patron of 
all Archbiſhopricks, and Biſhopricks, and of com- 
mon 1ight to him only it belongeth to have the no- 
minalion and placing of ſuch perfons in and to the 
ſame, as he ſhall think fit; and this likewiſe ap- 
: | e pears 
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pears by the ſtatute of 1 Edw. 6: Chap. 2. made in 
England, whereby it is declared, that the election of 
Archbiſhops, and Biſhops, by the Deans and Chaps 
ters, withinthe realms of England and Ireland, be as 
well to the long delay, as to the great coſts and 
charges of ſuch perſons, as the King giveth any 


Archbiſhopricks or Biſagpricks unto; and that the 


ſaid elections be indeed no elections, but only by 
_ writ of nge d eſter, ha ve colous, ſhadows, or 


pretences of elections ſerving nevertheleſs to no 


purpoſe and ſeem only derogatory and prejudicial 
to the } 
pertaineth- the collation and gift of all Biſhopricks 


within his Highneſs's realms of Eugland and Ireland ; 


and the like declaration was made in Ireland by 
act of Parliament in Anno 2 Elz. Chap. 4. fo as 


upon the whole matter it was in the King's elec- 


tion after the ſtatute 25 Hen. 8. and until the ſtatute 
I Ea. 6. in Eugland, and 2 Eliz. in Ireland, to con- 

fer Archbiſhopricks and Biſhopricks, either accord- 
ing to the ancient form of Conge d eſlier, ar by his 


Letters Patents, according to the laid ſtatutes of. 


25 Edw. 3. 1 E. 6. and 2 Elz. or according to his 
ancient right or prerogative by the Common Law; 
and the ſtatute of 25 Hen. 8. is no impediment 


thereunto ;' for in 14th El. Chap. 4. it is enacted, 


tharthe Lord Chancellor, Lord Treaſurer, and the 
Judges in Craftino animarum, ſhall nominate a She- 


riff for every county, notwithſtanding ſuch ſtatute, = 
in g. 6.*Edw, Dier. fol. 214. was ruled by the opt; 


nion of Cateline, Chief Juſtice of the King's Bench, 
Dir, Chief Juſtice of the Common Pleas, and the 


reſt of the Judges, that althongh no Sheriff were 
ü. 


named by the Judges, according to the ſtatute 14 


El. the Queen by her prerogative may make a 
Sheriff, without any ſuch election ; and that the : 


ſame ſtatute was not any impediment thereunto, 


Hereby it appeareth, that King Heuy the 8th by. 


hig 


— — 


ing's prerogative royal, to whom only ap- 


| | 
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moved, vz. 
queſt made by King Hen. 24; immediately, ſ 
fatto, the kingdom of Vreland was inſeparably an- 


„„ (agg 0 


his ancient Py and royal prerbgbtibe, Bort. "3, 
ſtanding the ſtatute of the 25th, might eonfer 


Archbiſnopricks and Biſhopricks by his Letters Pa- 
tents, without any 'Omge d eſlior, as is mentioned in 
the laid ſtatute; for it Was at his election to uſe the 


form preſcribed by the ſtatute, which is not eem- 


pulſory, but by way of advice, or to uſe his an- 
cient' prerogative ; and for a more clear proof 
thereof ſee 33 Hen. 8. Dier. fol. 156. and Cooke lib. 


11. fol. 64, in Dr. Foſter's caſe, where many good 


cafes are put, and many good books are ed e 


this ground. 


Upon "ac e e of all that hath es | 
faid formerly, three conſiderable queſtions may be 
Firſt, whether upon the con- 


nexed to England,, or was ſubordinate to the juriſ- 


diction of that Parliament or not? Admitting that 


it were, then 2dly, whether by the ſaid grant of Hen. 
2. made to his ſon Jom, the ſame be not ſeparated 


and disjointed from the kingdom of England, and 


thereby the regal power which King Henry 2, had 
by the conqueſt” were not totally transferred to 


King Jom. 3dly, In what capacity King John eſ- 
| tablithed the laws of England in Ireland (dia) whe- 


ther as he was King of England: or as Lord of 
Treland. | 
The firſt of theſe queſtions may receive * an- 
ſwer, viz. that Ireland, being a Chriſtian kingdom, 
the laws thereof did continue, until ſuch time as 
the conqueror ſhould eſtabliſi ſome other laws, or 
ſome other form of government therein; which 
was not done until the 5th year of King Joſus; 
which was twenty eight years after the conqueſt; 
during all which time, the ancient laws of Feld 
continuing, it is manifeſt, that the laws of England. 
fat not any footing | in {reland ; and therefore the 
Kingdom 


rn 
hho 464 — 24) 


— — 
— 
— ä :: 


1351 


e of Ireland, during mat time, could not 
de ſubordinate to the Kingdom of England, neither 


could the Parliament of Engiand extend their ju- 
riſdiction in Ireland; all winch may be plainly 
22 out of Caluin's caſe in the 7th part af the 

rd Oke's reports; and it doth not follow, thata 
kingdom gained by conqueſt, is thereby either an- 


nexed or tubordinate to the kingdom conquering, 


but remaineth {till a diſtinct kingdom, as it was 
before ſuch conqueſt ; for if the laws were other- 
wile, then the Kingdom of England by the con- 
queſt of Mllliam the conqueror ſhould be annexed 
and ſubordinate to the Dukedom of Normandy ; ; 
which would have' been held ſtrange doctrine in 


Ns e in thoſe days. 


The ſecond queſtion may 185 this 8 
wiz. that although the kingdom of Irelud had by 


the conqueſt (ipſo facia) been united and annexed to 


England,, as in truth it was not, yet the ſame union 
is not ſet fo inſeparable, but that it might be, and 
was. disjointed by the ſaid grant of Kiag Hen. 2. 
wherein we are to conſider not only the bare. grant 


itſelf, but allo the circumſtances and ſolemnities of 


it. For firſt, it was made at a great and ſolemn 
aſſembly of a Parliament held at Oxford, as ap- 


| peareth| by all the hiſtories of that time. - Secondly, 


ing Joln was thereby conſtituted King of /re/and: 
Thirdly, this whole kingdom was granted unto 
him without any retervation. Fourthly, that this 


grant was made by licence of the Pope, which 
was by him confirmed, being a matter in thoſe 


times held to be greatly matenal.. And fifthly, it 
was enjoyed by King John, as a feparate and di- 
ſtinct kingdom, ſevered and diſtinguiſhed apart 


from the Kingdom of England all the time of his 


father, and likewiſe of — eldeſt brother, King 
Richard 1 by the ſpace of 33 years, during which 


time he was abſolute Lord of Ireland, made divers 
Grants 


4 
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Grants and Charters yet extant in Ireland, wherein 


he ſtiled himſelf Dominus Hiberniæ, in others, Dona 

uus Hiberniæ, et Comes Mortoniæ; by which charters, 
as well the City of Dublin, as many other cities 
and corporations in {relund, enjoy many other privi- 


leges and franchiſes to this day; and that, after the 


ſaid grant, neither King Henry 2d. nor after him 
| King Kichard the 1ſt. never ſtiled themſelves either 
Kings or Lords of Ireland; ſo as by that grant it 


appeareth, that King Henry 2. was diveſted of all 
regal power in Ireland; and that the ſame was really 
veited in his ſon John: and yet it is true, that where - 
a King hath a Kingdom by deſcent, the eſtabliſhed _ 


government whereof is not only regal, but alſo 


politick, in that caſe, the ſubject hath ſuch intereſt 
in the regal protection inherent in the e ee 


of the King, that the King cannot of himſelf tranſ- 

fer to any other ſo abſolutely, as utterly to diveſt 
himſelf thereof; no more than the ſubject can by 
by his own act transfer his allegiance to any other z _ 
for by the ſame law there is a natural obligation be- 
tween the King and the ſubjects inherent in both, 

v. in the King, protection of his ſubjects, and in 
the ſubjects, fidelity and ſubjection to the King. 


But, when a King hath a kingdom by conqueſt, he 


may therein eſtabliſh what form of government he 


pleaſeth, ſo as the ſame be not repugnant to the 
Law of Nature, and the laws of God; and until 
he have ſo done, it ſtandeth with reaſon, that he 
may transfer that regal dominion acquired by con- 
queſt, which is not yet made politick, to another; 
eſpecially, when it is done by authority and aſſent 
of Parliament, as in the caſe of King Henry 2. to 


his ſon John, it was done; and ſo the law was then © 


conceived; for by that donation King Jom enjoy- 
ed Irelund, as a kingdom ſeparate and diſtinct from 
the Kingdom of England, until the crown of Eu. 
gland deicended upon him; and that the fame 5 yet 
Fo 1 An 
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2 kingdom ſeparate and diſtinct Form the Kingdom | 


of England, it is reſolved clearly in Catvin's caſe in 
the 7th report of Ct e; where many notable caſes 


adjudged in England in all ages ſince the Norman 
conqueſt proving the ſame, are remembered. Here 


alſo may be remembered the reſignation of King 
John of the erown of England to the Pope, which, 
being done-of himſelf, was void; alfo the reſigna- 


tion of King Edward 2. to his ſon Edward 3. and - 
the reſignation of Kichard 2. to Henry 4. both done 


in Parliament, and therefore held good; but the 
manner how theſe reſignations were obtained is not 
fit to be related, but rather to be buried in the 


grave of oblivion than to be remembered. If 


King John, in the life time of his father, or of his 
brother King Rich. 1. had eſtabliſhed the govern- 


ment of Jreland, as he did afterwards, to be accord- 
ing to the laws of England, then, without all queſ= = 
tion the ſtatutes made in England could 13 be. 


binding in Ireland; the Kingdom of Ireland being 


not then any ways dependent Ow = 2 7 oy 5 


of England. ; 

Now we come to the third queſtion in what ca- 
pacity King John eſtabliſhed the government of 
Treland to be according to the laws of England, he 
being then King of England by deſcent, as next 
heir to his brother King Rich. 1. who died without 
iſſue, and Lord of Fond, with all regal power 
thereunto incident by the donation. of his Father, 
and not by deſcent ; and ſurely, it muſt of necet- 
ſity be, by that regal power, which he had by the 
donation of his father, and not by any power de- 
ſcended to him from his brother. For his brother 
had no regal power in freland; and then that which 
his brother never had, could not deſcend to him ; 
and ſo conſequently it muſt of neceſſity be; that he 


eftabliſhed the laws in Ireland, as lord of Ireland, 
wg that * power which be had by his father's. 
_ donation, 
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donation, whereby he made them the proper laws _ 
of Ireland, and not otherwiſe; and How. Irland 
ſhould hereby become ſubordinate to the juriſdiction 
of the Parliament of Eugland, more than the ſtate 


of Rome was to the ſtate of Athens for the laws of 
the twelve tables, i? cannot be conceived. For if 


King John had ordained, that {reland ſhould have 
been governed according to the laws of Scotland, (as 
he might have done) it were a ſtrange conſtruction to 
ſay, that Irland ſhould be thereby ſubordinate unto, ' 


or any ways dependant upon, the Kingdom of. 


Scotland, or ſubject to the juriſdiction of the Parlia- = 
ment of that kingdom. So as now it is evident, | 
that /reland is a free and diſtinct kingdom of itſelf, 
the government whereof, is as political, and regal, 
as the Kingdom of England is, and the King's Ma- 
jeſty, is ſupreme head of the body politic of Ar- 
land, and that the - Parliament of England hath no 
more juriſdiction in Irrlund, than it hath in Scotland; 

- Alſo, it will be neceſſary for our better ſatisfac- 
tion to know, by what law it is, that the ſtatutes . 
made in Englund ſhould be binding and of force in 
Ireland, without the approbation of the Parliament 
there; and whether by the Common Law, or by 


any Statute Law, or by what other law. If by 


the Common Law, it muſt have theſe two quali- 


ties; the firſt of them is, that it muſt have reaſon 


for its foundation and beginning. The ſecond is, 
that it muſt have time for its continuance; for Mr. 
Littleton in the epilogue of his book faith, Lex plus 


laudabitur quando ratione probatur.—— That law ſhall 
be better authoriſed; when it has its foundation in 


reaſon. St. Germain faith in his firſt book, Q 
4. that the law of England is grounded upon ſix 
principal grounds. „ AT: 3 „ ELITES 


1. Firft, upon the law of reaſon. _ 
2. Second, upon the law of Gd. | 
3. Upon divers general cuſtoms of the realm. 
; 4. Upon, 
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4. Upon divers principles, that be called maxims. 
5. Upon divers particular cuſtoms, '—__" 
6. And Sixthly, upon divers ſtatutes made in 
Parliament by the King and Common Council of 
%% ᷣ . ooh moe ng 
By which it appeareth, that the Common Law 
muſt be conſonant and agreeable to the law of rea- 
ſon, and not unreaſonable; for as well the Com- 
mon Law, being the general cuſtom of the realm, 
as every particular euſtom, muſt be ex certa rationd- 
Hhuili cauſa uſitata —Muſt be eſtabliſhed upon ſome 
certain and reaſonable cauſe; as Mr. Zitthton faith ; 
and ſurely there cannot any reaſonable cauſe be 
ſhewed, why the lives, liberties, eſtates, and for- 
tunes of the Prelacy, Nobility, Gentry, and Com- 
mons of Ireland, ſhould be bound by ſuch laws, as 
another kingdom or commonwealth ſhall impoſe 
upon them, they being neither party nor privy to 
the making of them. If the chief city of a king- 
dom ſhouid preſeribe to have power to make laws 
and ordinances for the government of all other ci- 
ties in the kingdom, ſuch preſeription would be 
adjudged unreaſonable and void. A fortiori, for one 
kingdom to make Jaws to bind another is more un- 
. reaſonable. In 2 Hen. 4. fol. 24. a cuſtom was al- 
ledged, that the Commoner ſhall not put his cattle 
to graze upon the Common, until the Lord of the 
Manor firſt enter and put his cattle upon the land; 
and this was adjudged an unreaſonable cuſtom, and 
void in law; for by that means it ſhould be in the 
power of the Lord to defraud the Commoner of his 
Common. So likewiſe, if the Parliament of En- 
gland may make laws to he of force and binding in 
 Jreland, the ſubject of Ireland may at the pleaſure of 
the Parliament of England be diſinherited of all the 
lands, honours, franchiſes, and liberties, whereof 
he is inheritable, as well by the laws and ſtatutes of 
Treland, as by the ſtatute of Magna Charta, Chap. 
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29. 8 in an and of force in . iu © 
| likewiſe it appeareth by St. Germain in his 1ſt. book 
Chap. J. that the general cuſtoms of the Kingdom of 
_ England, becauſe they are neither againſt the law 
of God, nor. againſt the law of reaſon, have at- 
tained by long uſage the force of laws, and are pro- 
perly called the Common Law of England, Many 
other authorities may be urged to this purpoſe, vis. 
the firſt part of the Inſtitutes, fol. 68, 81, 110, 141. - 
And Littleton, Sf. 212. and divers others, as well 
ancient as modern; ſo as that ground, vz. reaſon, 
which indeed is the principal foundation of all laws. 
Is wanting in that caſe. _ 
The ſecond ground is the law of God, and that | 
is always moſt conſonant to the law of reaſon, and 
altogether unchangeable; ſo as it is moſt certain 
there cannot any thing be found by the law of God 
to prove, that the ſtatutes of England ſhould” be 
binding la ws in {reland. 
The third ground is the general cuſtoms of the 
realms, which will fail altogether in this caſe; for 
from the 12th year of King Jin, when the govern- | 
ment of {reland was eſtabliſhed according to the 
Model of England, until the 1ſt Hen. J. which was 


almoſt 240 years, this doctrine was not dreamed 


of, until Hulſy, then Chief Juſtice, upon a ſudden 
motion, without any argument or deliberation, 
freely beſtowed upon greland all the ſtatutes of En- 
gland; but all the reſt of the Judges of the king- 
dom in the laſt term before, upon ſolemn debate, 
by ſerious conſideration, were of another opinion, 
and about nine or ten years afterwards the Lord 
Coke in Caluin's Caſe before remembred broached 
the like doctrine, but was not ſo liberal as Hufſy ; for 
he doth limit it only to ſuch ſtatutes; wherein Jre- 
land is particularly named, and for his own proof 
alledgeth no other authority, hut only the writ of 
error to rev erſe erroneous Judgments in /reland; 
G2 Which 


[ 44 15 


which! is neither ad idem, nor upon the ſame reaſon ; 
for the writ of error to reverſe erroneous judgments 


in Helma hath had a long continual ulage 10 warrant 


the lame, whereby it hath obtained the force of a 
law; the ſame being neither againſt the law of rea- 

ſon nor the law of God, not againſt any maxim of 
the Common Lay, nor any ſtatute law: efpecially 
pecauſe the judges of Eugland, upon the writ of 


error, muſt judge according to the laws: of Ireland, 


and not according to any other laws. And allo it 
- bath two rules of law to ſupport the fame, wiz. A 


Communt 9bſervontia nom eft recedendum — There is no 
departing f om common cuſtom and alſo, Conſu- 
etudb eſt optima legum inter pres-Cufiom s the beſt in- 
terpreter of laws, But to warrant the opinion of 


Huſy in Hen. J. or the opinion of the Ld. Cube incal. -. 


vnn s Caſe, there is neither law of reaſon, not uſage, 

nor any other ground of law. Allo the Lord Cocke in 
the ſeoond part of his inſtitutes fol. 2. will not allow 
the ſtatutes of Magna Charta, which he in the whole 
courſe of the expoſition thereof holdeth to be but an 
explanation of the ancient Common Law, to be of 


force in Ireland, until the ſtatute of the 10th Hen. 


7; but although he was excceding well learned, 
and a great honour and light to the laws of Eugland, 
yet was he in this particular exceedingly miſtaken'; 
for King Joh eſtabliſhed the Common Law of 
England to be uſed in Jreland, and the flatute of 


Magna Charta, being nothing elſe but the Common 


Law); then, if this were not eſtabliſhed in Ireland, 
nothing was eſtabliſhed but a mere ſhadow, and 
nothing in ſubſtance; and then was Jrgland almot 


two hundred and fac years deſtitute of the bene- 


fit of the laws England, which is a very 
great overſight and miſtaking. For it is apparent 
in many hundreds of records yet extant in /reland, 
that all the Common Laws of England, fithence the 


Ape of OR 8 in ail N Ben the us Hen. 


7. ve. 


7. were put in race i in \ Feld, and likewiſe by 
the ſtatute of 8th Ev. 4; made in Felind, all the 
ſtatutes before that time made in Englang, which 
an, ao happily. be: APP lied 15 treland,. Mete enagted 
of force in Feld fo as we may conceive, 


hs the Lord Coke i in 'Caluin's caſe hath miſtaken - | 


the law, as well as he hath done in the faid caſe cf 
4 na Charta; and Then 11 is ks ful ull proof of 
y ſuch. general cuſtom in the caſe 3h ueſtion 


bg the contrary is clearly proved by the jud 
ment of the ſeveral Parliaments 9850 5 1 . | 
*, and of the 0 0 in 12855 Hen. 119 1 5 


ü — 5 or uſage 1 
The EEE 
ims, whereof here's not. Fog 10, 175 A in = 


3 2 F +, Sa £2 2 4 ELF” 


57 ay that any 1 tute Gum in 5 t 
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of force in Treland, before the furs Were OV= 


ed, and enatted in the Parliament of I. [Ju - but 


there be many ſtatutes in Ireland proving the con- 


trary, whereof ſome are before remembred in this 
declaration. 135 


And now, contfimnnth as it cannot be denied, that 5 


| Ireland is a kingdom diſtinct of itſelf, and fo declar- 


the government whereof being eſtabliſhed xvog N 


ed by Act of Parliament in 33 Hen. 8. Chap. 1 


ing to the model of Englgnd, which was, and is, 


not only regal, but alſo politick; ſo as by that 


eſtabliſhment /reland became a body politick of itſelf, 


as England was then, conſiſting of the King's Ma- 


Ji: as ee head, and of the Peers and Com- 


| 


'1Þ 
| 
: 
q 
't 
ze 
i 
F 
I 
1 
{ 
{ 
j 
3 
; 
H 


WOT IO A: 


„” att ores 
— ne WIE 


> — rn 15 oy 
C * 
” * 


© © gpoh 
mons, as members of the ſame, in ſuch ſarts that 


Treland doth acknowledge to England the 5 
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my | 487 1:4 
all his good and faithful ſubjects committed to his 
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